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Brooklyn 
Barrister 


MAY 1955 


Annual Meeting 
BROOKLYN BAR ASSOCIATION 
Wednesday Evening, May 11, 1955, 8:00 P. M. 
123 REMSEN STREET 
BROOKLYN 1, N. Y. 


Program of Meeting 


The Committee on Memorials, of which Mr. Harry Sand is Chair- 
man, will present a memorial for the Hon. George Albert Wingate, who 
passed away since the last meeting. 

Annual Election: The polls will be open from 8:00 to 9:00 P. M. 
for the election of officers for the coming year, five trustees for three 
years, one trustee for two years, and three members of the Nominating 


Committee for three years. The report of the Nominating Committee 
is printed herein. 


Louis Waldman, Esq., President, will present his report as such 
pursuant to the by-laws. 

Mr. Henry Q. Middendorf, Dean of Men at Brooklyn Polytechnic 
Institute, will deliver Stephen Vincent Benét’s “The Devil and Daniel 
Webster”. 

Refreshments will be served after the meeting. 


Coming Events 
COURT FOLLIES OF 1955 


The New York State Shorthand Reporters’ Association will present 
“Court Follies of 1955” being fourteen humorous skits. 
Date: May 4, 1955 


Place: Room 210, Supreme Court Building 
Time: 8:15 P.M. 


under the auspices of the Lawyers Club of the Brooklyn Federation. 
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defects in any chain of titles they 
search. But even they are not infall- 
ible. Hidden, undiscoverable defects 
may still exist and Title Insurance is 
the only positive safeguard. 
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THOMAS H. QUINN BROOKLYN: 
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155 REMSEN STREET 
Hugh Quinn, Vice Pres. & Mgr. 
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The 


President’s 


Page 


—by LOUIS WALDMAN 


This is the last issue of the Barrister in which I can communicate 
with all the members of the Association as your president. On June 
Ist, I lay down the duties of my office and turn them over to my suc- 
cessor who will be elected at the next meeting. 


It has been a very good year and a pleasant one. At this time it 
is both a pleasure and a duty to express my gratitude to all the members 
for the cooperation I received during my term of office, and to bespeak 
the same cooperation and support to my successor when he takes over 
the reins. My heart is filled with grateful appreciation to each and 
every one of the officers with whom it was my great pleasure to work, 
and to the Board of Trustees, who are as fine and high-minded a body 
of men as ever served a Bar Association. 


In my first message to you I said that our Association was plan- 
ning to take its full share of the responsibility which we lawyers owe 
to the legal profession and to the community and that we will take our 
rightful place among the other bar associations of our country who 
have become ever more conscious of the role lawyers should and do 
play in the affairs of our local communities and our nation. In this, 
I am happy to say, we have been largely successful during the past 
year, although we still have a long way to go in our work and in per- 
fecting the machinery of our association to do the job required by the 
problems of our times. I hope we never become so smug as to be 
satisfied that we have reached perfection. 
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The Association carries on its activities through the officers, the 
trustees, the committees, the sections and finally the membership. Through- 
out the year the interest shown by the membership in the affairs of the 
Association, as evidenced by its large attendance at meetings and par- 
ticipation in the discussions and decisions of the Association was of 
the highest. Every bar association is as strong as its membership and 
as lively as the interest shown by its members. This policy of mem- 
bership participation should be extended and strengthened. We can 
all do a little more in that direction. 


Some committees have been active throughout the year and have 
done superbly well; others, in the nature of their particular functions, 
have been relatively dormant, since action on their part is called for 
only when special situations develop in their field. They are something 
like the Fire Department. It is good when the firemen and the fire- 
trucks have nothing to do, but it is also good to know that they are 
around, available for immediate action should a fire break out. 


I shall not here enumerate all of the good work done by our com- 
mittees, but shall merely acknowledge their efforts with the profound 
thanks of the Association. 


The Brooklyn Barrister, the official publication of the Brooklyn Bar 
Association, is issued eight times each year, October through May, for the 
yw of furnishing information to tts members of the activities of the 

ssoctation. 


Articles appearing in the Barrister should be considered as the views 
of the respective authors and do not necessarily carry the endorsements 
of the Association. 


Editorial Board 
Louis E. ScHwartz, Chief Editor 
K. FREDERICK Gross ALICE ELEANOR RUBIN 
STANLEY KREUTZER Josern T. TINNELLY 
Louis J. MERRELL 
Editor of Reviews of Legal Publications 
MarGareT R. RUGGIERO 


The Brooklyn Barrister is published monthly, October through May, 
by the Brooklyn Bar Association, at 123 Remsen St., Brooklyn 1, N. Y. 
Second-Class mail privileges authorized at Brooklyn, New York. Sub- 
scription price is $1.50 per year. 





Then there are the Sections of our Association. Here I would 
like to point up the work of two Sections whose accomplishments were 
highly constructive and useful to a very large segment of our Associa- 
tion. I am referring to the Section on Trials and Appeals headed by 
Samuel Levitt and the Section on the Surrogate’s Court headed by 
Frederick A. Keck. 


The meetings scheduled by these two Sections combined the best 
in conference or seminar type classes with the best in post-graduate legal 
education. I attended meetings of both Sections and was gratified 
to find that each was well attended, filling our beautiful auditorium to 
the walls. In some cases the attendance was marked by a goodly 
number of gray heads; in others, young lawyers predominated. Great 
credit is due to Mr. Levitt and Mr. Keck in planning interesting and 
informative meetings. Their extraordinary success should certainly 
make us think of the importance of work through Sections. While 
these Sections cannot do the work of the Association itself, they cer- 
tainly help fullfill the Association’s educational function of keeping our 
members up-to-date in the developments of the law in their respective 
fields, through the medium of expert analysis and exchange of views. 


There is certain unfinished business which some of our committees 
necessarily will carry over toe the next administration. The assignments 
to them were so large and time-consuming in character that they could 
not have finished their work in one year and under one president’s 
administration. 


For example, there is the hard-working committee on the revision 
of our By-Laws, under the chairmanship of our Vice-President, Louis 
E. Merrell. This committee has undertaken the stupendous task of 
revising the Association’s By-Laws, not only bringing them up to-date, 
but also reconciling the various amendments and changes that have 
been made through the years, each change being in response to some 
special condition, but sometimes containing provisions inconsistent with 
some other part of the By-Laws. The completion of this task, accord- 
ing to the Committee, will take place some time next Fall. 


Then there is the Committee on the Temporary Commission on 
the Courts, of which J. Courtney McGroarty is chairman, which has 
done excellent work on the very important problem of streamlining the 
administration of the courts in a way that will minimize, if not alto- 
gether eliminate, the law’s delay, a prime evil in New York City, as 
well as improve the administration of justice in other respects. That 
work which is already two years old will probably continue for some 
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time, and this Committee has the vital task of constantly informing 
itself and the members of our Association of developments in this field. 
It also has the duty, whenever directed by the President or the Associa- 
tion, to speak for the Association at conferences or hearings arranged 
by the Temporary Commission on the Courts. 


Still other committees doing work of unusual importance are the 
Committee on Criminal Law and Procedure, of which William W. 
Kleinman is chairman, and the Committee on Young Citizenship, headed 
by Judge Jeanette Brill, which were charged with the duty of under- 
taking and making a joint study and report on the problems raised by 
juvenile delinquency. The aggravation of this problem from time to 
time shocks the conscience of the community and represents a deep 
seated social malady which requires not merely sporadic and quick 
action but also long-range thinking and planning. This field has been 
canvassed by other bar associations, by civic bodies and by governmental 
agencies. It cannot be expected that these committees would complete 
their work in one year. Their job remains unfinished and part of the 
old business of the Association. Their opportunities for investigation, 


study and report are as great as the imagination and vision of the 
committees themselves. 


In connection with this task I recently wrote to the District Attorney 
of Kings County, Hon. Edward Silver, seeking his views on one of 
the questions before our two committees, the role of the police officer 
in the fight on juvenile delinquency and crime. He promptly sent his 
reply which is printed in another portion of this issue of the Barrister. 
I wish to express my deep thanks to District Attorney Silver for his 
fine spirit of cooperation with our work. 


I have also written to the Police Commissioner of this City, Hon. 
Francis Adams, for his views on the same subject. As soon as they 
are received, I shall turn them over to the Editor of the Barrister for 
publication. The views of these high public officials will help our two 
committees in their study of the problem. 


In referring to some of these specific problems as unfinished busi- 
ness, I do not mean to infer that there are not other committees at 
work whose jobs never end and whose services are continuous. For 
example, there is the Committee on Grievances, of which Mortimer 
Brenner is chairman. This committee, doing its work quietly, earnestly 
and sympathetically, is one of the vital arms of our Association. Human 
to the core, it does not regard itself and is not, as some ill-informed 
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people believe, the policeman of the Association. Rather it is the con- 
science of the Association. Through it the Association sees to it that 
the standards of the legal profession are properly and humanely en- 
forced, without at the same time allowing itself to be used as a club 
to beat down lawyers. Anyone familiar with the work of this committee 
cannot fail to be impressed with the high-minded seriousness with 
which it does its work. I cannot fail to express the thanks of the 


Association for the fine work the Committee on Grievances has been 
doing. 


Another important committee is that on the Judiciary, of which 
Mr. Charles J. Buchner has been chairman. This committee is dis- 
charging one of the chief functions of a bar association, namely, raising 
to the highest level the standards applicable to candidates for judicial 
office, whether by appointment or election. In the final analysis, the 
law and justice is administered by human beings. In the hands of 
unworthy appointees or nominees, the administration of justice suffers, 
and the confidence of the public in our courts is undermined. This 
committee is the Association’s watch dog as well as its appraiser of 
the integrity of candidates for judicial office. 


I can go on naming other committees, but this page would become 


unduly long if I continued to do it. To the committees I mentioned, 
and the many committees I did not mention, the Association’s thanks 
is herewith given. To them and to our entire membership, for the 
wonderful year they have given me, I again say, my hearty thanks. 


Louis WALDMAN 


Fuller Explanation Department 
Contributed by Edward V. Gross 


The following explanatory note to the Roster of members of the 


84th Congress is reprinted in full from the March 1955 Congressional 
Directory : 


[The * designates those whose wives or husbands accompany them; 
the + designates those whose unmarried daughters in society accom- 
pany them; the || designates those having other ladies with them] 





This is a very illuminating reply 
to a letter from our President 
asking a very timely and impor- 
tant question. 


Juvenile Delinquency and the Police 


—Views of HON. EDWARD S. SILVER, 
District Attorney, Kings County. 


“What would be the best policy of clothing police officers 
with adequate authority to discharge their police duties in the 
war on crime and juvenile delinquency without at the same 
time permitting them to be prosecutors, judges, juries and 
executioners as well as arresting officers?” 


This problem bears directly on your further inquiry about the 
Robert F. Surrey case, the probationary patrolman who shot a young 
boy at 2:00 A. M., who did not halt at the officer’s command. You 
ask for an expression of my views on the problems you pose. 

At 2:00 A. M., a citizen, somewhat under the weather, is walking 
home singing a tune and he meets his death at the hands, or more 
accurately, at the feet of a teen-ager who had been imbibing beer. The 
case gets to be known as ““The Stomp Murder”. 

A vagabond dies on a lonely Brooklyn pier—we have what is 
described as the “thrill” murder case. 

At 2:00 A. M., a young 22-year-old probationary policeman shoots 
and kills a 15-year-old boy who continued to run when ordered to stop. 
We have the Surrey case. 

In all of these cases, and others, letters begin to pour into the 
District Attorney’s Office. Some are sympathetic to the defendants. 
Others advise action of the most violent type. In the Koslow case 
(“thrill” murder), one writer suggested that the defendants be slowly 
tortured to death on TV for all the world to see. 

Many of the communications reveal psychotic minds, others, deep- 
rooted prejudices against some particular race or creed. Others feel 
impelled to express their honest, and often intelligent, views about 
something they feel strongly, hoping they can get the District Attorney 
to see it their way or suggest a course of action they feel to be proper. 

In the Robert F. Surrey case too, I received a number of pro and 
con communications expressing various views. 
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First, let me say that I think we can all be thankful that we live 
in a country where a person can feel free to express his views to public 
officials, whether they agree or disagree with him. 

And it is of the utmost importance that we must never forget, what- 
ever our work, that we are all in the most important fight we as 
Americans, or indeed free men anywhere, have ever been. In simple 
terms, it is Democracy against Communism. 

Most important of all is whether we shall preserve a system that 
considers individual freedom paramount and the machinery of state 
operated primarily to guarantee that freedom or be engulfed by one in 
which the individual is nothing more than an expendable cog in a 
heartless, Godless machine—the Communistic state. 

Put in a more legalistic way, it is whether there shall prevail a 
government of laws as created by our elected legislators and interpreted 
by our courts, manned by men of our own choosing who will live up 
to oaths without fear or favor—or whether we shall be subject to the 
ever-changing and uncertain whims of individuals who create laws or 
hack them away as their desires of the moment dictate and grind the 
individual and his freedom to dust. 

This bears directly on what determines the action that a District 
Attorney takes in a particular situation—As for example in the Surrey 
case. 

I may not with propriety discuss the facts of this case while it is 
pending trial. But let us look at some general principles which govern 
not only the District Attorney but Grand Jurors, as well. 

I have made it a custom to talk to each of the grand juries when 
they are empanelled. Among other things, I tell them that Grand 
Juries are not the District Attorney’s, nor the Court’s, grand jury; 
that they are the protectors of the people against the possible tyranny 
of a District Attorney or a Court; that they, and only they, decide 
whether a person shall or shall not be indicted for a particular crime 
based on the credible legal evidence presented to them from the mouths 
of witnesses under oath and the law as it exists. 


I tell them, further, that nothing is more basically American than 
a Grand Jury. Twenty-three men and women chosen by lot, from all 
walks of life and of every race and creed, must be convinced before the 
District Attorney, a lawyer and elected officials, may proceed further 
against a person; that an indictment is a most serious matter. For too 
often, even if a man is acquitted, people only remember that “John 
Doe” was indicted for a serious crime. What happens later, even if 
one is acquitted, is often lost in the shuffle and is forgotten. 
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It was such a Grand Jury that indicted Mr. Surrey of Manslaughter 
in the First Degree. They heard all the witnesses, including Mr. Surrey. 
They were told the law as laid down by our legislators that govern what 
force a police officer in the fulfillment of his duty may use under cer- 
tain circumstances. 


I shall here state some of the principles of law that govern in such 
a situation. 


Section 1055 of the Penal Law, provides: 

“Homicide is justifiable when committed by a public officer 
* * * necessarily, in arresting a person who has committed a felony 
and is fleeing from justice; or in attempting by lawful ways and 
means to apprehend a person for a felony actually committed * * *”. 


Section 246 of the Penal Law, provides: 

“Use * * * (of) force or violence upon or towards the person 
of another is not unlawful * * * in arresting one who has com- 
mitted a felony * * *”, 


In addition to the above, it must be kept in mind that even where 
a felony is committed, only such force as is necessary, may be used. At 
common law, a peace officer, had to show that it was absolutely necessary 
to take a life for a felony actually committed. This has now been 


changed from “absolutely necessary” to “necessary”, but necessary it 
must be. 


Let us see what our courts say on this subject. 


In Magar v. Hammond, 183 N. Y., 387, at page 390, the Court said: 
“* * * But though the plaintiff and his associates were engaged 
in the commission of a crime, that crime was only a misdemeanor 
and it did not authorize the use against them of a deadly weapon 
or the infliction upon them of serious bodily harm. Even in the 
case of a peace officer, he is justified in the use of a deadly weapon 
against an offender only when its use is mecessary to secure the 
arrest of the offender, and when the offender has been guilty of a 
felony. (Penal Code, secs. 204, 223.) So, when a policeman shot 
and killed a fleeing prisoner, the prisoner having been guilty of a 
misdemeanor but not of a felony, the policeman was held guilty 
of manslaughter. (Conraddy v. People, 5 Park. Cr. Rep. 234.) 
** #” 
In Conraddy v. The People, 5 Parker’s Criminal Cases, at pages 
238-239 : 
“* * * Tt is well settled that an officer, having lawful custody 
of his prisoner, who has committed a misdemeanor only, cannot 
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kill him to prevent an escape, not even if it is certain that the 

prisoner will escape unless killed. 

But where the prisoner has committed a felony, his life may 
be taken to prevent an escape. But even in a case of felony, it 
will be manslaughter to kill the prisoner unless it is absolutely 
necessary, and every other means at hand is insufficient * * *”. 

And, at page 239: 

“* * * Tt will be seen from the authorities that the rule is 
clear and definite; that in no case where a simple misdemeanor 
only has been committed, must an officer take life to prevent escape. 
The rule is unqualified. It matters not what may have been the 
belief of the officer or the grounds of his belief. If he takes life, 
he does it at his peril. If it turns out that the party killed was 
guilty of misdemeanor only, the officer must answer. 

The law is tenderly regardful of the sacredness of human life, 
and even in cases of felony will not permit it to be sacrificed except 
in cases of imperious necessity * * *”. 

Whether these laws and doctrines should be changed is a matter 
for our Legislature after giving full and careful consideration to the 
whole vital problem. In this, the Bar Association can be of the greatest 
help. 

We are prone too often to express opinions without real knowledge 
of all the factors surrounding a particular situation. A trial of a case 
on an indictment in open court affords the public an opportunity to 
learn all the facts, and a jury of American citizens experienced in all 
the vicissitudes of life to weigh them under instructions from a judge 
learned in the law. 

I as a District Attorney have taken an oath. 

I shall fulfill it to the best of my ability in the spirit of true justice 
as laid down in the First Law Book (no supplements required to keep 
up-to-date). 

“* * * Hear the causes between your brethren, and judge righte- 
ously between a man and his brother, and the stranger that 
is with him. 

Ye shall not respect persons in judgment; 

Ye shall hear the small and the great alike; 

Ye shall not be afraid of the face of any man * * *”, (1 Deut. 16-18) 

In the Surrey case, I considered it my clear duty to submit the 
matter to the Grand Jury. 


On the entire problem, if you feel I can be of further help to 
you, please command me. 
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The American Jeffreys 























ed —by K. FREDERICK GROSS 
ely “The Bloody Assizes” of 1685, at which George Jeffreys, later 
Lord Chancellor of England, presided, sentenced to death from 300 to 
; 1000 persons for complicity in Monmouth’s insurrection against the 
hes crown, have a counterpart in the history of the State of New York. 
vm Justice Amasa J. Parker,* then a Circuit Court Judge, disposed 
the of a calendar of nearly 250 criminal cases at Delhi, Delaware County, 
sfe in three weeks’ time. The cases arose out of the rebellion of the upstate 
an farmers against the great landholders of the area. 

The first settlement of the Hudson Valley was made under the 
life, aegis of the Dutch West India Company. Grants were made to indi- 
cept viduals supposedly limited to sixteen miles of river front. Even so, 

the astute patroon, Killian Van Rensselaer, who never left Holland, 
itter obtained, by purchase from the Indians and by grant from the company, 
the twenty-four miles of land along the river bank and running forty-eight 
atest miles east and west. His manor included the present territory of Albany 
and Rensselaer Counties and part of Columbia. When the English took 
edge New York, the King granted large manors to political favorites. The 
case Dutch patroon system and the English manor were similar, and en- 
y to grafted feudal land tenure upon New York State. 
1 all The area of the state held in feudal tenure covered the entire lower 
udge Hudson Valley from Albany on the north to Dutchess County on the 
south, and from the eastern border of the state, west to Delaware 
County. 
se After the Revolution the New York Legislature abolished entail, 
primogeniture and certain tenures with the object of abolishing the 
ghte- feudal holding of land. Conveyances reserving rent which antedated 
that July 4th, 1776 were not affected, but no further conveyances reserving 
*Amasa J. Parker (1807-1890) distinguished both as a lawyer and on the 
bench * * *; Surrogate of Delaware County, 1832-34; Member of Assembly from 
Delaware County 1834; District Attorney of Delaware County, 1833-36; Member 
, of Congress, 1837-39; Regent of the University 1835-44; Circuit Judge, 1844-47; 
5-18) Justice Supreme Court, 1847-55. Twice the Democratic candidate for Governor; 
t the Delegate to Constitutional Convention of 1867. 
Thus the career of Judge Parker is characterized in a volume in which every 
lawyer and judge mentioned is described as a paragon of virtue, character and 
Ip to legal ability. 


a Legal and Judicial History of New York, Alden Chester, Vol. III (1911) 
Dp. 
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feudal rights were permitted, and all feudal honors and privileges were 
abolished.* 


Alexander Hamilton, married to a Schuyler, and an extreme con- 
servative, then undertook to prepare a “lease” by which the great land 
owners might continue to enjoy their large holdings. For the Van 
Rensselaers he drew up a document, termed a lease—or incomplete 
sale—under which the farmers agreed to give annually a certain amount 
of wheat and livestock to the landlord, plus one or more day’s labor 
with team. The farmer “tenant” was required to pay all taxes and to 
use the land for agricultural purposes only. Farm houses and barns 
erected at the tenant’s expense, became the property of the landlord. 
The lord of the manor reserved all timber, mineral and water rights, 
with right of re-entry to exploit these resources. The so-called lease 
contained a “quarter-sale” clause, by which, if the tenant wished to 
sell, the patroon had the option to either receive one-quarter of the price 
or retake title by paying three-quarters of the market price. Some of 
the leases contained a forfeiture clause as follows: “You shall not 
entertain a stranger in your house over twenty-four hours without giving 
notice to the landlord in writing.” 


Even before the Revolution, there were disputes between the lords 
and the tenants, but with the end of the war and the development of 


the rest of the state in alloidal ownership, the unrest in the Hudson 
Valley broke into violence, most of which ceased on the adoption of 
the 1846 Constitution of the State. This Constitution provided for an 
elective judiciary, the judges up to that time having been appointed by 
the Governor—with the advice, to say the least, of the wealthy and 
powerful manor lords. 


*Chapter 36, Laws of 1787, reads in part: “AND BE IT FURTHER 
ENACTED BY THE AUTHORITY AFORESAID, That all wardships, liveries, 
primer seisins, and ousterlemains, values and forfeitures of marriages, by reason 
of any tenure by knights service, and all mean rates, and all other gifts, grants, 
and charges incident or arising, for or by reason of wardships liveries, primer 
seisins, or ousterlemains, shall be, and hereby are declared to “ taken away and 
discharged ; from the thirtieth day of August, in the year of our Lord one thousand 
six hundred and sixty-four; and that all fines for alienations, seizures and pardons 
for alienations, tenure by homage, and all charges incident or arising, for or by 
reason of wardship, livery, primer seisin, ousterlemain, or tenure by knights service, 
escuage, and also relief, and aid pur file marrier, and pur fair fitz chivalier, and 
all other charges incident thereunto, shall be and hereby are likewise declared to be 
taken away and discharged, from the said thirtieth day of August, in the year of 
our Lord one thousand six hundred and sixty-four, and that all tenures by knights 
service, and by knights service in capite, and by socage in capite, and the fruits 
and consequents thereof happened, and which shall or may hereafter happen, or 
arise thereupon or ro yee shall be, and hereby are declared to be taken away 
and discharged, and for ever abolished, any law, statute, custom, or usage, to the 
contrary thereof in any wise notwithstanding.” 
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About 1839 the “tenants” of the area began to refuse to pay their 
rent. The press was becoming more powerful, and many “radical” 
individuals were being driven to this country by the tyranny of English 
rule. One man especially, Thomas Ainge Devyr, forced to leave Ireland, 
took up the tenants’ cause. A doctor, Smith A. Boughton of Columbia 
County, so devoted himself to the tenants that he was sentenced to life 
imprisonment by one of the “landlord” judges. 


As opposition developed, the farmers took to disguises, consisting 
of calico gowns and masks. Entire areas were warned of the approach 
of a sheriff or a landlord agent by the blast of a tin horn, theretofore 
used as a dinner call to the men in the fields. Sheriff’s men were 
thwarted in the execution of writs by devious means. At cattle sales 
to pay the farmers’ rent, the sale might be permitted to proceed, and 
as the animals were sold they were shot. (The tenants in Delaware 
County organized a mutual insurance society to compensate the members 
for these losses). Or the cattle might be scattered, or the bidding for 
an animal might be raised all day long until darkness and exhaustion 
compelled the sheriff to end the sale. 


Writs were forcibly taken from sheriffs and burned. An occupa- 
tional hazard of sheriffs and their deputies was a coat of tar and 
feathers. 


Early in 1845 a farmer was shot and killed when the farmers 
forcibly took writs from a sheriff in Columbia County. Dr. Smith A. 
Boughton was arrested and confined in the Hudson jail. Troops were 
sent from Albany to protect the town. His first trial, in March 1845, 
for robbery, ended in a disagreement. On a second trial in the fall, 
he was convicted and received a life sentence. 


During the interval between these trials, the Delaware County 
sheriff determined to break the resistance of the farmers, and in August 
he attempted a sale of cattle for back rent. The tin horns sounded the 
warning and some 250 calico-disguised farmers gathered. In the ensuing 
excitement, the landlord’s agent fired a pistol and promptly another 
shot was heard and the sheriff's deputy was killed. Shortly thereafter 
about 100 farmers were in hastily constructed stockades in Delhi. 


The Governor assigned Justice Amasa J. Parker to hold the trials 
which started in September 1845. Early in that year, the Legislature 
had passed an act making it a misdemeanor to appear disguised in a 
public place, the punishment being one year in prison. At the first 
trial, Parker ruled that under other statutes a crime punishable by 
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imprisonment for one year was a felony, and any death resulting from 
the commission of a felony was murder. The jury, from which all 
farmers were excluded, found the first man guilty. 

Parker then called together the attorneys for the other indicted 
men and stated that nearly one hundred men were under indictment 
for murder, and if convicted, would be hung. That this might not 
occur, Parker announced that he would accept manslaughter pleas. 
Many so pleaded. But one, Edward O’Connor, refused, and was ad- 
judged guilty after trial before Parker. The jury petitioned the Gov- 
ernor, stating that under Parker’s charge, they could reach no other 
verdict. The Governor did not intervene. 


Judge Parker, having cleared up nearly 250 cases in three weeks, 
appointed October 11, 1845 as the day of sentence. 

The first man tried was the first sentenced, and Judge Parker said: 

“It is the judgment of the court that you be taken hence to 
the place from whence you came, and that on the twenty-ninth day 
of November, you be taken to a place of execution, and hung until 
you are dead.” 

O’Connor was the next man called and he too received the death 
sentence. Four were sentenced to life imprisonment, one for ten years, 
seven for seven years, and one for two years. Fifty-one paid fines or 
received suspended sentences. The remainder were released with a 
warning to cease “illegal resistance.” 

Parker’s action was bitterly attacked in the “Anti-Rent” press, 
while the New York Herald characterized his action of urging the guilty 
pleas as “merciful and manly”. Horace Greeley pleaded with the 
Governor to commute the death sentences. The Governor postponed 


the executions, until the following year—his term was to expire at the 
end of December. 


The Anti-Rent forces had, that November, been strong enough 
to carry the Whigs into office and a new Governor took office in January, 
1846. Then all the prisoners, including Dr. Boughton, were pardoned. 

The 1846 Constitution abolished feudal tenures and limited leases 
of agricultural land to twelve years. Nevertheless, much litigation 
ensued with respect to grants made between the Revolution and the 
adoption of the 1846 Constitution. 

Judge Parker was elected to the Supreme Court in 1847, and 
surprisingly enough, in 1850, he held the quarter-sale provision of a 
1785 lease to be void. The decision was carried to the Court of Appeals 
and that court somewhat apologetically held, sixty-six years after the 
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enactment of the 1787 Statute of Tenures, that the Legislature had 

meant what it said in abolishing feudal tenures from July 4, 1776. 
“The effect of these statutes upon the question in controversy 
being indirect and consequential, may not have been observed or 
understood, at the time, by the landholders, or the scriveners, who 
drew their leases. The legality of these restraints on alienation in 
leases in fee, before the revolution, and their legality in leases for 
lives and years, before and after that period, may have led, and, 
most probably, did lead, to their continuance in leases in fee, after 
that change in the government, and the enactment of the statutes re- 
ferred to.”* 


Vestiges of the feudal ownership in the Hudson Valley lasted into 
the 1880s. 


But the Anti-Rent movement did not die. It became the nucleus 
of the Free Soil Party which sought the opening of the west and opposed 
the extension of slavery into the Territories. By 1856 it had become 
the party which four years later elected Abraham Lincoln. 


* DePeyster v. Michael, 6 N. Y. 441, 504. 
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Said Louis Waldman to 
Hon. Isidor Wasservogel 


—by LOUIS E. SCHWARTZ 
EDITOR’S NOTE: 


A Special Meeting of our Association was held on April 14th, 1955 
to consider our position with respect to the proposed Rule to limit 
contingent fees in negligence cases. 


The meeting lasted over three hours and at its conclusion the 
members attending (Julius Applebaum not voting) unanimously voted 
their opposition to the proposal and directed our president, Louis 
Waldman, to convey their opposition and the reasons therefor, in the 
most forceful manner at his command, to Hon. Mr. Justice Wasservogel, 
Referee, presently conducting hearings on the matter. 

Louis Waldman appeared before the Referee on April 18. Your 
Editor was present and regrets that he could not make a tape record- 
ing of Mr. Waldman’s arguments. They were most logical, lucid and 
compelling and were delivered with the superb eloquence which he has 
at his command. What follows is but the skeleton of his statement, 
made from some sketchy notes jotted down at the time. They cannot 
begin to do justice to his speech. 


After giving some of his personal background for the record and 
informing the Referee that he was authorized to state that the Nassau 
Bar Association had voted unanimously against the proposed rule, 
Mr. Waldman reviewed the actions of our Association on October 8, 
1952, at which time, at a well-attended meeting held after notice, the 
vote had been unanimous against a proposed limitation of fees in 
negligence cases. 

He then spoke of our Special Meeting on April 14th of this year 
and the reasons which prompted the unanimous opposition to the present 
proposal, which might be summarized as follows: 

Our experience with the Referral System has established that the 
contingent fee is a boon to poor litigants. The proposed rule would 
tend to deprive indigent claimants of the services of competent lawyers 
who could not afford to take Municipal and City Court Cases at a 
lower fee because of the greatly increased overhead costs. 


The rule singles out one branch of our profession for unjustified 
wholesale condemnation. 
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The Appellate Courts have no power to make the rule. Under 
Sec. 474 of the Judiciary Law the compensation of attorneys (in the 
absence of fraud) is governed by agreement. 

The proposed rule is an attempt to amend the legislative act without 
authority. 

Sec. 90, par. 2 of the Judiciary Law respecting control over lawyers 
does not warrant the establishment of a substantive rule as to what 
constitutes unprofessional conduct. 

There is no inherent power to establish such a substantive rule. 

There is an insufficient basis on which to fix any arbitrary per- 
centage and brand fees in excess thereof as unprofessional. 

Assuming there were power to make the rule, its exercise would 
be unwise. It would regulate and restrict the right to contract. 

It might result in varying rules in the various departments. What 
is ethical for a lawyer in one part of our State cannot be unethical by 
a lawyer elsewhere in the State. 

If there is to be change, public policy requires that it be done 
either by (a) Amendment of Statute or, (b) Change in the Code of Ethics. 

The Code of Ethics of the N. Y. State Bar Association, Secs. 12 and 
13, are sufficient and need only be made known. 


A change should emanate from the profession and not the Courts. 


That it is socially just as important that there be a free and in- 
dependent bar as that there be a free and independent judiciary. We 
need both. 

That the Bar has not failed in self-government and there is no 
basis for the charge that it has. 


P.S.—All lawyers have a right to be heard on this vital issue. 
Your Editor will appear on May 3rd at 2:00 P. M. As many as pos- 
sible should arrange to be heard. A quote from the “Letter from 
the Editor” in the very first issue of the Barrister in 1950, is apropos, 
“You who are always so ready to raise your voice on behalf of others 
—speak up for yourselves.” 


Answers to Advance Sheet Quiz 


. YES—138 N. Y. S. 2nd 262 . NO —138 N. Y. S. 2nd 374 
. NO —137 N. Y. S. 2nd 673 . YES— 85 S. E. 2nd 576 

. NO —138 N. Y. S. 2nd 180 . YES—279 P. 2nd 1091 

. YES—138 N. Y. S. 2nd 188 . NO —128 F. 2nd 417 

. YES— 99 L. Ed. 204 . YES—138 N. Y. S. 2nd 336 





Book Notes MARGARET R. RUGGIERO, Editor 


“BILLIONS, BLUNDERS and BALONEY” by Eugene W. Castley, 
Devin Adair Co., 1955. 


A. review of this book might very well be condensed into a reference 
to Hans Christian Andersen’s fairy tale, “The Emperor’s New Clothes.” 
Remember the story of an Emperoor who was so excessively fond of 
new clothes that he spent all his money on them? This made an easy 
background for two swindlers to sell the Emperor a bill of goods for a 
most expensive suit of clothes, which was never produced, and for the 
swindlers to protect themselves by explaining that the cloth had a peculiar 


quality of becoming invisible to every person who was not fit for the 
office he held. 


Those who spend the BILLIONS and believe that what they are 
doing is good for our United States, might just return Castle’s book with 
the comment (paraphrased from a story told by Sidney Edlund in a 
recent talk at a Sales Executive Club luncheon), “This book tells me 
more about financial follies than I care to know.” 


I have no doubt, that those who believe faithfully in the practices 
which Eugene Castle condemns, might well say this is all very one-sided. 
And it is! But if this be ex parte—it is the kind of a party I like. 


Eugene Castle has the experience and qualifications of an expert. 
He brings together in this book the many unrelated extravagances, some 
of which most of us have heard about, and shows up the waste, the 
failure to accomplish purposes decided upon, and, in fact, the harm, 
instead of help, resulting from some of the steps taken with our 
BILLIONS. 


After four introductory chapters, ending up with “Aid Unlimited,” 
there is a chapter on Psychological Warfare, and then separate chapters 
as to the Molding of Men’s Minds, the Voice for Americans, Movie 
Madness, the United States Information Agency, and the Foreign Opera- 
tions Administration (slush fund, Castle calls it). There is a chapter 
on Germany and another on Asia—Our Tragic Failure. There are sepa- 
rate chapters about the bad effect of Give-Aways Upon Our Ambassadors 
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and about the fact that we can’t afford Global Give-Aways and that Propa- 
ganda Can’t Win for Americans. 


Chapter 11 gives Mr. Castle’s idea as to how these BILLION pro- 
grams are put over in Washington. Here, in particular, Castle might 
have substituted Andersen’s story, “The Emperor’s New Clothes.” 


The book winds up with a warning of the grief which More Give- 
Aways will give us and with a ringing paragraph on the theme that Our 
Strength is in Our Heritage. 


I like the book. What can I—anyone who thinks as Castle does— 
do about it? Well, for my part, I have sent a copy of the book to each 
of a half-dozen Congressmen I know by their first names. 

N. B. Just after I had finished this review and while it was still hot off 
the typewriter, Premier Scelba ended a statement as to Italy’s gratitude 
for American help with the sentence, “Your help was decisive.” 


CueEstTer A. ALLEN 
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The Big Idea is your Savings and Loan Association. Char- 
tered and serving in every state of the union, your Savings and 
Loan Association represents American resourcefullness in meeting 
and conquering the problems of home ownership. Your Savings 
and Loan Association represents the American spirit of free enter- 
prise, successfully directed to the encouragement of thrift and by 
mutual participation and ownership, to the communal well being. 

South Brooklyn Savings and Loan Association has success- 
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Advance Sheet Quiz —by K. FREDERICK GROSS 


1. Does failure of trial court to poll jury in criminal case result 
in incomplete verdict ? ( ) Yes ( ) No 


2. Is abutting owner of land along a State Parkway entitled to 
easement of access to the road? ( ) Yes ( ) No 


3. May children of void bigamous marriage share in estate of 
deceased father as his children? ( ) Yes ( ) No 


4. Does release to original wrongdoer, bar malpractice action 
against physician who aggravated the injury? 
( ) Yes ( ) No 


5. May seaman recover from shipowner for breach of warranty 
of seaworthiness, for injury inflicted by drunken fellow seaman? 
( ) Yes ( ) No 


6. Where wife collects rent of property owned by the entirety with 
husband, and refuses to pay taxes, may husband have partition? 
( ) Yes ( ) No 


7. May husband inherit wife’s estate, he having killed her while 
shooting at rival for wife’s affection? ( ) Yes ( ) No 


8. Will six-year old boy be held financially responsible for battery 
inflicted by him? ( ) Yes ( ) No 


9. Does sender of a letter lose control of it on deposit in Post 
Office ? ( ) Yes ( ) No 


10. Will New York guardianship of personalty be terminated 
where infant is over 18 and law of his domicile gives right of posses- 
sion to personalty to infant over 18? ( ) Yes ( ) No 


(Answers at page 206) 
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BROOKLYN BAR ASSOCIATION 
Report of the Nominating Committee for 1955 


To THE MEMBERS OF THE BROOKLYN Bar ASSOCIATION : 

_ . Pursuant to Article VI of the by-laws, the Nominating Committee reports that 
it has made the following nominations for Officers, Trustees, and the Nominating 
Committee to be candidates for election at the Annual Meeting on May 11th, 1955: 


For President 
For First Vice President 
For Second Vice President 
For Third Vice President 
For Secretary Lynn G. Goodnough 
For Treasurer Raymond Reisler 
Trustees—Class of 1958 __ 
Chester A. Allen Richards W. Hannah 
Louis M. Brass Carl D. Schlitt Denis M. Hurley 
Trustees—Class of 1957 
Louis E. Schwartz 
NoMINATING CoMMITTEE—Class of 1958 
Augustus C. Froeb, Jr. Frank J. Parker Louis Fortgang 
In nominating the foregoing officers the Committee is in agreement with Presi- 
dent Louis Waldman, who advised the Committee that he was in accord with the 
current tradition that the term of the President should be limited to one year. 


Dated: February 24, 1955. : 
= Respectfully submitted, 
Grapys M. Dorman, James S. Brown, 
Secretary. Chairman. 


The following is a suggested form of bequest 


to Tue Brooxtyn Cancer Commrrtrtzs, Iwo.: 


I give and bequeath to Taz Brooxtyn CaNogr 
Commirtzz, Ino., 189 Montague Street, Brooklyn 
1, New York, the sum of ............cceeeeeees 


dollars to be used for its general purposes. 





New Members: 


The Committee on Admissions has received the following applications 
for membership set forth pursuant to Art. 11, Sec. 2, of the By-Laws: 


Active: 


Avsert A. BerMAN, 4607 Fort Hamilton Parkway, Brooklyn 9, 
N. Y. 

SAMUEL D. PressMAN, 1441 Broadway, New York 18, N. Y. 

BENJAMIN TELL, 50 Court Street, Brooklyn 1, N. Y. 

Harry R. Woop, 44 Court Street, Brooklyn 1, N. Y. 


Junior : 


Joun Ricney Carroit, 7501 Ridge Boulevard, Brooklyn 9, N. Y. 
Cosmo J. DiTuccr, 381 Court Street, Brooklyn 1, N. Y. 
THEODORE ErLensBerG, 700 East 53rd Street, Brooklyn 3, N. Y. 
James V. Forey, 439—62nd Street, Brooklyn 20, N. Y. 

Frank A. Hicerns, 129 Pierrepont Street, Brooklyn 1, N. Y. 
Peter F. McCoy, 42 Broadway, New York 4, New York 
Lawrence H. Srrear, 1100 Bergen Street, Brooklyn 16, N. Y. 
H. Exriot Wates, 50 East 18th Street, Brooklyn 26, N. Y. 


The Committee on Admissions of which Mr. John H. Schmid is 
Chairman, has approved the following applications for membership: 


Active : 


HerMaNn Evxtins, 66 Court Street, Brooklyn 1, N. Y. 

Jack Seymour Isaacson, 277 Broadway, New York 5, N. Y. 
Atrrep Licato, 154 Nassau Street, New York 38, N. Y. 
Witiiam A. Scorzart, 44 Court Street, Brooklyn 1, N. Y. 
Meyer SHaprro, 51 Chambers Street, New York 7, N. Y. 


Junior: 


NicHoras A, CLEMENTE, 66 Court Street, Brooklyn 1, N. Y. 
Marvin Epstein, 1160 Utica Avenue, Brooklyn 3, N. Y. 

Ira B. Harxavy, 50 Court Street, Brooklyn 1, N. Y. 

Mario J. Marino, 154 Nassau Street, New York 38, N. Y. 
LawrENCE SANDERS, 425 Tompkins Avenue, Brooklyn 16, N. Y. 
Cart Turk, 50 Court Street, Brooklyn 1, N. Y. 
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